NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

WORKERS’ COMPENSATION INSURANCE COMMITTEE

WASHINGTON, DC
MARCH 4, 2011
The National Conference of Insurance Legislators (NCOIL) Workers’ Compensation Insurance Committee met at the Hyatt Regency on Capitol Hill in Washington, DC, on Friday, March 4, at 
8:30 a.m. 
Rep. George Keiser of North Dakota, acting chair of the Committee, presided.
Other members of the Committee present were:

Rep. Kurt Olson, AK 


Sen. William Larkin, Jr., NY
Rep. Barry Hyde, AR


Sen. Keith Faber, OH
Rep. Matt Lehman, IN


Sen. Jake Corman, PA
Sen. Vi Simpson, IN


Rep. Charles Curtiss, TN
Rep. Barb Byrum, MI


Rep. Kathleen Keenan, VT

Assem. Nancy Calhoun, NY
Other legislators present were:

Sen. William Haine, IL


Sen. Kevin Bacon, OH
Rep. Chuck Kleckley, LA

Sen. Bill Brown, OK
Rep. Sharon Treat, ME


Rep. Marguerite Quinn, PA
Rep. Peter Lund, MI


Sen. William Ketron, TN
Rep. Jim Kasper, ND


Rep. Bill Botzow, VT
Sen. Rich Pahls, NE
Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Michael Humphreys, NCOIL Director of State-Federal Relations

Jordan Estey, NCOIL Director of Legislative Affairs & Education
MINUTES

Upon a motion made and seconded, the Committee unanimously approved the minutes of its November 18, 2010, meeting in Austin, Texas. 
TRUCKING AND COURIER INDUSTRIES MODEL ACT
Mr. Estey said that a proposed Trucking and Messenger Courier Industries Workers’ Compensation Model Act would establish clear rules to determine employee and independent contractor status for workers’ compensation coverage purposes.  He said that the proposed model was based on a 2009 Minnesota law and would define who is an independent contractor by creating six statutory tests that would measure:

· who owns the truck/equipment
· who pays the operating costs

· who supplies services to operate the equipment

· how the work is compensated

· who controls how the work is done
· the presence of a written contract stating an independent contractor relationship

Mr. Estey said that if someone could not demonstrate that he or she is an independent contractor based on all six tests, the person would be considered an employee under the model and subject to state workers’ compensation laws.  
Mr. Estey then overviewed development of the model, which he said began at the 2010 Spring Meeting and included input from a variety of interested parties.  He said that legislators reviewed an alternative “ABC” test at the 2010 Annual Meeting but opted to move forward with the multi-factor approach and further consider amending that language.

Mr. Estey said that the Committee held a January 21 conference call and made the following changes:

· in the Section 3 general language, specified that the model would apply to operators of a “vehicle or vessel”
· in factor one, clarified that long-term lease arrangements can’t be with the hiring entity or any affiliate of the hiring entity, except in temporary replacement situations

· merged two factors on responsibility for maintenance and operating costs, leaving six factors
· added “mileage-based rates” and “solely” to the fourth factor on compensation

Rep. Keiser said the Committee would look at proposed interested-party amendments to factor five, regarding who—the hiring entity/employer or worker—controls how the work is done.  
Greg Feary on behalf of the American Trucking Association (ATA) said the language in factor five should be revised to measure if the individual substantially controls the means and manner of performing services, in conformance with statutory and regulatory requirements and shipper specifications.   He said in general that the model, as drafted, would help provide clarity, eliminate abuse, and give the parties a blueprint for how to structure workers’ compensation relationships to avoid unnecessary litigation.  He said that it would be important to create specific factors for the unique trucking and courier industries.

Rob Hackbarth on behalf of Messenger Courier Association of America (MCAA) suggested amending the “control” language to acknowledge that shipper specifications can establish the parameters of the contracted services.  He said that shippers can have time-sensitive delivery demands on medically important items, for example, that when required of a driver, look like control under most tests.  He echoed Mr. Feary’s comments that a very unique industry should have an industry-specific law.
Amanda Yanek, on behalf of a National Association of Insurance Commissioners (NAIC) and International Association of Industrial Accident Boards and Commissions (IAIABC) joint working group, supported stronger language to eliminate the debate over control.  She said that the working group believed that specifications of a shipper, if any, should be limited to those directly related to the safe and timely delivery of a load or equipment, and should not extend to the specific manner in which the work is done.  She said this would include whether the driver has a passenger, the specific delivery route, or the specific hours of operation.  She said that—in cases where no coverage exists for a worker and no premiums are collected—it is important to establish that insurers and the state are not responsible for costs.
Victoria King of United Parcel Service (UPS) said stronger language should be used that looks at if the individual has been and will continue to be free from the hiring entity’s control or direction in performing services, both under contract and in fact, provided that the obligation to conform with regulatory requirements is not considered control.  She also supported a requirement that the individual be customarily engaged in an independently established business, provide services to more than one hiring entity, and be able to realize a profit or suffer a loss in performing services for the hiring entity.

Ms. King said that control was the most important part of the ongoing debate and that failure to properly test for control could create a loophole for bad actors to misclassify their employees.  She said that the model should be amended to include stronger language because, particularly in a bad economy, more employers were inclined to avoid workers’ compensation and other employee benefit costs.  She said that prospective employees, in turn, will forgo benefits to find work and collect a paycheck.
Ms. King also objected to what she called the model’s “one-size-fits-all” approach.  She said that the trucking and courier industry is very diverse—ranging from long-haul truckers to small package couriers—and that the model law would apply to all of them.  She said that each state has years of established case law over what constitutes control in a workers’ compensation relationship and that a mechanical approach, like the one being advanced in the proposed model, wasn’t suitable because it didn’t look at varying circumstances.
Ms. King said that if the Committee passed the proposed model without making changes, states and taxpayers would be financially on the hook when independent contractors are injured on the job and later seek coverage as employees. 

During an ensuing discussion about the amendments, legislators made the following points, among others:

· Sen. Corman said that legislators should stay out of private contracts.
· Sen. Simpson said that Indiana, like many other states, already had its own test to measure worker status.

· Rep. Keiser said that, in North Dakota, a similar law had kept premiums low and allowed parties to know up front who would be covered by workers’ compensation.
· Rep. Curtiss said that standardization between states on workers’ compensation rules would be helpful for the trucking industry.
· Rep. Lehman said the main issue was over control and thought that it would be difficult to define this in legislation.
Upon a motion made by Assem. Calhoun, the Committee voted against amending factor five, choosing to keep the proposed language as drafted.
The Committee then reviewed factor six, regarding whether there is a written contract that recognizes an independent contractor relationship.

Ms. Yanek, speaking to a proposed NAIC/IAIABC working group amendment, said that the model should require a certification statement instead of a contract.  She said that certification would make it clear up front to all parties exactly what the relationship is and what benefits are and are not available.  She said this would allow regulators to look at the relationship after an injury occurs and clearly determine if someone is an independent contractor or an employee. 
Upon a motion made and seconded, the Committee voted unanimously to accept the NAIC/IAIABC amendment and require certification rather than a written contract.
Upon a separate motion, the Committee voted by seven to three to adopt the model.  Those supporting adoption were Rep. Byrum, Assem. Calhoun, Sen. Corman, Rep. Curtiss, Rep. Hyde, Sen. Larkin, and Rep. Olson.  Those opposing adoption were Rep. Keenan, Rep. Lehman, and Sen. Simpson.
ADJOURNMENT

There being no other business, the Committee adjourned at 9:30 a.m.
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