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MINUTES

The National Conference of Insurance Legislators (NCOIL) International Insurance Issues Committee met at the Hyatt Regency on Capitol Hill in Washington, DC, on Friday, March 4, 2011, at 9:30 a.m.

Sen. Travis Holdman of Indiana, chair of the Committee, presided.

Other members of the Committee present were:


Sen. Vi Simpson, IN

Sen. Keith Faber, OH


Rep. Barb Byrum, MI

Rep. Charles Curtiss, TN


Rep. George Keiser, ND
Rep. Kathleen Keenan, VT

Other legislators present were:


Rep. Barry Hyde, AR

Assem. Nancy Calhoun, NY

Sen. Bill Haine, IL

Sen. Kevin Bacon, OH


Rep. Sharon Treat, ME
Rep. Marguerite Quinn, PA


Rep. Pete Lund, MI

Rep. Brian Kennedy, RI

Rep. Jim Kasper, ND

Sen. Bill Ketron, TN

Sen. Rich Pahls, NE

Rep. Bill Botzow, VT
Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Mike Humphreys, NCOIL Director of State-Federal Relations


Jordan Estey, NCOIL Director of Legislative Affairs & Education

MINUTES

After a motion made and seconded, the Committee voted unanimously to approve the minutes of its November 18, 2010, meeting in Austin, Texas.

RESOLUTION ON U.S. TRADE POLICY/STATE PREFERRED DRUG LISTS
Sen. Holdman said the Committee would resume its consideration of a draft Resolution Opposing Commitments on Pharmaceutical Reimbursement and Insurance Regulation in Free Trade Agreements.  He said legislators also would address several amendments submitted after the Spring Meeting 30-day deadline.  Sen. Holdman then expressed interest in deferring final action on the resolution, first introduced at the 2010 Annual Meeting, until legislators could learn more about free trade agreements (FTAs).  He suggested that NCOIL might hold a session on the issue at the Summer Meeting.
Stanford McCoy, Assistant U.S. Trade Representative for Intellectual Property & Innovation at the Office of the U.S. Trade Representative (USTR), said that 95 percent of the world’s consumers lie outside of the U.S. and that global trade is critical to job creation and economic strength.  In describing the role of the USTR, he said that the agency monitors other countries’ implementation of our FTAs, enforces U.S. rights under FTAs, and negotiates new agreements.  He noted that the U.S. is a member of the World Trade Organization, which he described as a comprehensive, multi-lateral umbrella agreement between nations.   
Mr. McCoy reported that the U.S. was party to 17 FTAs, including the South Korean agreement about which the Committee’s proposed resolution expressed concern.  The Korean FTA, he said, awaited congressional ratification and like all similar trade agreements addressed a broad range of trade issues. 

Mr. McCoy then spoke specifically to the pharmaceutical chapter in the South Korean FTA.  He said the chapter aimed to reduce market access barriers for U.S. pharmaceutical and medical device manufacturers, whether branded or generic, by eliminating unfair pricing and reimbursement practices that disadvantage American firms.  He said that improved transparency was critical to the effort.   
Mr. McCoy addressed what he said were misconceptions about the South Korean FTA.  He said that, contrary to concerns, the agreement would not impact state Medicaid and other drugs lists because it specifically excluded such “regional level of government” programs—both in the U.S. and in South Korea.  He said that only certain “central level of government” systems would be affected.  Regarding cost impacts and consequences for U.S. healthcare reform, Mr. McCoy said the FTA would not affect “central government” reference pricing, comparative effectiveness analyses, and similar strategies.  Rather, he said, the agreement calls for things like transparency, due process, and independent review.  

SUPPORTERS OF RESOLUTION
Rep. Treat, member of the Maine House Trade Advisory Commission, said that unlike other preemptive measures, which states can challenge in U.S. federal court, preemption through trade agreements can only be challenged through international tribunals and based on international norms.  She said that unlike congressional measures that are developed publicly, trade agreements are developed behind closed doors.

Regarding the South Korean pharmaceutical chapter, Rep. Treat expressed concern that its provisions, as well as possible provisions in an emerging Trans-Pacific Partnership, were insufficient to protect state preferred drug lists (PDLs).  She said, among other things, that the South Korean FTA required PDLs to “appropriately recognize the value” of branded pharmaceuticals, which she said would discourage state price negotiation.    

Sarah Edelman of Public Citizen echoed Rep. Treat’s concerns over federal preemption.  Ms. Edelman also said, among other things, that the South Korean FTA would let South Korean companies operating in this country avoid U.S. regulations that they believe violate the agreement.
OPPONENTS OF RESOLUTION
Clem Cypra of the Pharmaceutical Research and Manufacturers Association (PhRMA) opposed the draft resolution.  He said, among other things, that concerns regarding trade activity were unwarranted because lowering global access barriers would have no impact on the states.  
Harrison Cook of Eli Lilly, and formerly of the USTR, said that the U.S. has included pharmaceutical chapters in its FTAs since 1986 and that state rights have never been harmed.  The drug chapters were important, he said, because they allowed U.S. companies to compete on a level playing field with overseas domestic companies.  
PROPOSED HOLDMAN AMENDMENTS

The Committee voted to waive the 30-day deadline rule and consider amendments sponsored for discussion by Sen. Holdman.  Rep. Keenan, sponsor of the proposed NCOIL resolution, voted against waiving the rule.  The Holdman amendments would revise the resolution by:
· urging the USTR to confirm that pharmaceutical commitments in FTAs don’t hamper state Medicaid programs—rather than opposing any drug commitment in an FTA 
· deleting a call for greater transparency during FTA negotiations
· deleting language urging the USTR to “cease pressuring”—including through a Special 301 report on intellectual property concerns—other countries to change their drug reimbursement mechanisms
Speaking in support of the Holdman amendments, Mr. Cook:

· questioned the need for NCOIL to investigate broad trade agreement issues

· said that procedures already exist that provide transparency without jeopardizing negotiations 
· said that the Special 301 report recognized that some nations don’t respect drug patent protections 
PROPOSED KEENAN AMENDMENT

The Committee then voted unanimously to waive the 30-day rule and consider a separate amendment sponsored by Rep. Keenan.  The Keenan amendment would—rather than oppose any drug commitment in an FTA—specify that a U.S. trade agreement should only include drug standards to which state and federal programs already comply.
Speaking in support of the Keenan amendment, Rep. Treat:

· said it would help to ensure that trade agreements do not harm state PDLs

· commented that agreements can have a complex impact on state drug lists 
· said the amendment reflected the overarching concern regarding preemption  

Rep. Keenan added that trade agreements should be “crystal clear” in carving out state mechanisms.

OTHER COMMENTS

Mr. McCoy of the USTR then commented generally that current FTA language does clearly exclude state reimbursement programs and that there is transparency during FTA development that includes notice to certain state regulators.  He expressed willingness to answer concerns regarding the Special 301 report.  
Upon a motion made and seconded, the Committee voted to defer consideration of the resolution and amendments until the July Summer Meeting.

ADJOURNMENT
There being no further business, the meeting adjourned at 10:15 a.m. 
© National Conference of Insurance Legislators

K:/NCOIL/2011 Documents/2007272.doc
PAGE  
3

