NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

WORKERS’ COMPENSATION INSURANCE COMMITTEE

AUSTIN, TEXAS

NOVEMBER 18, 2010

MINUTES

The National Conference of Insurance Legislators (NCOIL) Workers’ Compensation Insurance Committee met at the Hilton Austin Downtown in Austin, Texas, on Thursday, November 18, at 
8:00 a.m.
Assem. Nancy Calhoun of New York, acting chair of the Committee, presided.

Other members of the Committee present were:


Rep. Kurt Olson, AK 


Assem. William Barclay, NY

Rep. Barry Hyde, AR


Sen. Keith Faber, OH

Sen. Ralph Hudgens, GA 

Sen. Jake Corman, PA

Sen. Vi Simpson, IN


Rep. Charles Curtiss, TN

Sen. Ruth Teichman, KS

Del. Harvey Morgan, VA


Rep. Steve Riggs, KY


Sen. Ann Cummings, VT

Rep. George Keiser, ND

Rep. Kathleen Keenan, VT

Rep. Don Flanders, NH


Rep. Gini Milkey, VT


Sen. Carroll Leavell, NM

Other legislators present were:


Rep. Lindsay Holmes, AK

Assem. Paul Aizley, NV
Sen. Frank B. Aguon, Jr., GU

Sen. William Larkin, Jr., NY
Rep. Robert Herkes, HI


Rep. Brian Kennedy, RI
Sen. Travis Holdman, IN

Sen. David Thomas, SC
Rep. Jake Zimmerman, MO

Sen. Mike Hall, WV
Rep. Dan Eaton, NH

Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Michael Humphreys, NCOIL Director of State-Federal Relations

Jordan Estey, NCOIL Director of Legislative Affairs & Education

MINUTES

Upon a motion made and seconded, the Committee unanimously approved the minutes of its July 8, 2010, meeting in Boston, Massachusetts. 

TRUCKING AND MESSENGER COURIER INDUSTRIES MODEL ACT

Mr. Estey overviewed Committee efforts to develop standards for determining independent contractors and employees.  He said a proposed NCOIL Trucking and Messenger Courier Industries Workers’ Compensation Model Act would use seven benchmarks to classify someone’s status for workers’ comp purposes and noted that independent contractors are exempt from most state workers’ comp laws.  At the Summer Meeting, he said, legislators asked to review an alternate “ABC” test—which would use three broad criteria to measure a hiring entity’s control over a worker—before moving forward.
Dan Oren of Dart Transit Company and the Truckload Carriers Association (TCA) supported the seven factors proposed in the NCOIL model and opposed use of the ABC test.  He said that the trucking industry needed its own definition of independent contractor for workers’ compensation because: 
· truck drivers, more than other professionals, strive to be independent contractors

· motor carriers—who hire the independent contractor drivers—struggle to find employee drivers
· federal law says independent contractors can’t work for more than one motor carrier at a time because of safety concerns
Greg Feary of the American Trucking Association (ATA) supported the NCOIL model as drafted and opposed using an ABC test because he believed that it was, among other things, subjective and provided no clarity for owner-operators and motor carriers.  He said the ABC test wasn’t explicitly used in any state workers’ comp system, only in 19 states for unemployment purposes, and that it was meant to generate tax revenue through state unemployment law, not to protect injured workers.
Kirk Godby of the Messenger Courier Association of America (MCAA) also opposed the ABC test and supported the NCOIL approach, stressing the need for uniform state laws, among other things.
Victoria King of United Parcel Service (UPS) raised objections to the proposed NCOIL model as introduced and said that, among other things, it encouraged findings of independent contractor status.  She noted that few states had similar laws and said the model’s seven factors could increase fraud and abuse in the small package delivery sector.  She said that if the seven-factor approach was used, it should be changed to better measure control. 
Eric Nordman of the National Association of Insurance Commissioners (NAIC) said a joint working group of state insurance regulators and workers’ comp administrators felt the model didn’t provide sufficient guidance to help determine if a worker is truly an independent contractor or an employee.  He said, among other things, that model changes should clarify a worker’s status because ambiguity is a burden for regulators, employers, independent business owners, injured workers, and insurers.

Robert Passmore with the Property Casualty Insurers Association of America (PCI) commended the Committee’s efforts but asked that no action be taken until legislators conducted a comprehensive review of state and federal laws related to independent contractors and the trucking and courier industries.
Mona Carter with the National Council on Compensation Insurance (NCCI) said that: 
· independent contractor status across all industries, not just trucking, was of growing concern
· three federal bills had been introduced dealing with the issue 

· most states would be dealing with it in 2011 sessions
· clarity was needed, most importantly, to ensure protection of injured workers
· courts looked for clear criteria when determining who would cover a workplace-injury claim
In response to a question from Assem. Aizley on the need for model legislation, Ms. King said that:
· some employers were wrongfully labeling employees as independent contractors, which absolved the employers of many state and federal taxes and allowed for lower workers’ compensation premiums, among other things  
· misclassified employees—because of a weak economy—were forgoing benefits such as workers’ compensation coverage in order to keep a job
Mr. Feary countered that fraud occurs on all ends, including when an uninsured independent contractor tries to file a claim as an employee once he/she is injured.  He said a lack of clear independent contractor standards created uncertainty for all parties.
Rep. Keiser noted that the trucking and courier industries experienced higher rates of permanent back injuries, which required salary replacement, limited return-to-work options, and were costly to treat and rehabilitate.  He said model legislation would help ensure that workers were covered by workers’ compensation and do not shift these high costs onto health insurance, uncompensated hospital care, and state workers’ compensation funds.
In a follow-up question from Sen. Leavell about uncompensated care, Mr. Oren said most motor carriers—including his own—require independently contracted “owner-operators” to have occupational accident coverage and/or carry separate workers’ compensation insurance on any employees.  
Sen. Simpson asked Mr. Oren why the ABC test wouldn’t work for the trucking industry.  He replied that: 
· factor A dealing with control is problematic because of numerous federal safety regulations imposed on motor carriers—including required travel logs and auto liability insurance

· factor B requiring independent contractor work to be “outside a company’s usual place of business,” doesn’t work because courts view highways as the industry’s “place of business”

· factor C requires independent contractors to be “customarily engaged in an independently established trade or business,” which doesn’t work because all parties are involved in shipping 

After further discussion, the Committee voted to move forward with the model as introduced but to consider changes to the seven factors.  Assem. Calhoun asked that the Committee hold interim conference calls before the March 2011 Spring Meeting to review any remaining interested-party comments and amendments.
RESOLUTION ON DATA COLLECTION AND ANALYSIS

Mr. Estey said a proposed Resolution Urging States to Implement a System to Monitor and Analyze Workers’ Compensation System Performance was introduced by Rep. William Sandifer III, in place of a draft letter considered at the Summer Meeting.  Among other things, Mr. Estey said the resolution 
· said data could help discover laws and regulations in need of review and help recognize best practices 
· said data would allow states to compare their systems with national trends
· would assert that a data collection system could improve system performance and lower costs 
Following discussion, the Committee unanimously adopted the resolution.

2011 COMMITTEE CHARGES

Mr. Estey said the proposed 2011 Committee charges were as follows:
· continue consideration of model legislation on trucking and courier industry independent contractors

· monitor cross-border trucking issues, including primary coverage

· develop a position on the confidentiality of employer proof-of-coverage information

· monitor potential impacts of federal healthcare reform on workers’ comp claims and costs 

Rep. Keiser asked that the following charge be added:
· monitor any impact on healthcare premiums as a result of workers’ comp issues

Upon a motion made and seconded, the Committee unanimously adopted the proposed charges as amended.  

ADJOURNMENT

There being no other business, the Committee adjourned at 10:00 a.m.
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