NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

HEALTH, LONG-TERM CARE & HEALTH RETIREMENT ISSUES COMMITTEE

NEW YORK, NEW YORK
JULY 11, 2008
MINUTES

The National Conference of Insurance Legislators (NCOIL) Health, Long-Term Care & Health Retirement Issues Committee met at the Marriott Marquis in New York, NY on Friday, July 11, 2008, at 1:45 p.m. 
Rep. Susan Westrom of Kentucky, co-chair of the Committee, presided.

Other members of the Committee present were:


Sen. Joseph Crisco, CT


Sen. Bob Dearing, MS

Rep. Carl Epps, GA


Rep. George Keiser, ND


Sen. Ralph Hudgens, GA

Sen. Harvey Tallackson, ND


Sen. Vi Simpson, IN


Rep. Donald Flanders, NH


Sen. Thomas Buford, KY

Sen. Caroll Leavell, NM


Rep. Jeff Greer, KY


Assem. William Barclay, NY


Rep. Tommy Thompson, KY

Sen. William Larkin, Jr.


Rep. Ronald Crimm, KY

Rep. Brian Kennedy, RI


Sen. Richard Roeding, KY

Del. Harvey Morgan, VA


Rep. Edward Gaffney, MI

Rep. Virginia Milkey, VT


Rep. Joe Hune, MI



Other legislators present were: 


Rep. Greg Wren, AL


Rep. Frank Wald, ND


Rep. Dennis Horlander, KY

Rep. Ron Peterson, OK


Sen. William Haine, IL


Sen. Stewart Greenleaf, PA



Rep. Hank Zuber, MS


Rep. Anthony Melio, PA


Sen. Pete Pirsh, NE


Rep. Charlie Curtiss, TN


Sen. Jerry Klein, ND

Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Michael Humphreys, NCOIL Director of State-Federal Relations

Jordan Estey, NCOIL Director of Legislative Affairs & Education

MINUTES

The Committee voted unanimously to approve the minutes of its February 28 Special Meeting on Long-Term Care Partnership Programs and February 29 meeting in Washington, D.C.

GENETIC INFORMATION NONDISCRIMINATION ACT
Karen Pollitz of the Georgetown University Health Policy Institute reported that the Genetic Information Non-Discrimination Act of 2008 (GINA) passed the U.S. House of Representatives and Senate with near unanimous support before it was signed into law by the President on May 21, 2008.  She said the legislation prohibits insurers from using genetic information to determine eligibility, make rescission decisions, and adjust premiums. 
Ms. Pollitz said GINA’s implications for the health insurance system are profound.  She said genetics research could lead to cures, better disease prevention and management, and usher in an era of personalized medicine.  She said personalized medicine could result in a more efficient and less costly health care system.
Ms. Pollitz said GINA establishes a threshold for minimum state standards.  She said the law allows states to establish stronger requirements, but calls for minimum compliance with the federal bill.  She said states that fail to comply with the minimum standards by May 21, 2009 will be subject to federal preemption.  She said it is important for legislation to be on Committee agendas when state legislatures convene in January, 2009.  

MEDICAID ADVANTAGE PLANS/MEDICARE REIMBURSEMENT
Mary Beth Senkewicz of the Florida Office of Insurance said H.R. 6331, The Medicare Improvements for Patients and Providers Act of 2008, passed the House and the Senate by veto-proof margins in late June.  She said the legislation blocked a scheduled 10.6 percent cut in physician reimbursements from the Medicare program, while gradually increasing those payments over time.

Ms. Senkewicz said the bill cuts 12.5 billion in bonus payments for Medicare Advantage Plans (MAPs) to fund the increase in reimbursements, which drew strong opposition from the Bush Administration.  She said the battle between the Administration and Congress over the cuts garnered the most press, but noted several other provisions relevant for state lawmakers.

Ms. Senkewicz said H.R. 6331 addresses several suitability concerns raised by federal regulation of MAPs.  She reminded legislators that the Medicare Modernization Act of 2003 stripped states of their regulatory authority over MAPs, which led to a dramatic increase in marketing abuses.  She said provisions contained in H.R. 6331 do not cede regulatory authority back to the states but do address several concerns.  Among other things, she said that H.R. 6331 stipulates that MAPs:
· must abide by state agent appointment laws
· must report agent terminations to the state

· must comply with state requests for information about the performance of licensed agents and brokers

· are prohibited from engaging in unsolicited contacts, including door-to-door sales

· are prohibited from cross-selling non-health related products, including annuities
· are required to adhere to specific agent and broker training standards

· cannot provide meals at promotional sales and events

Ms. Senkewicz said H.R. 6331 also made several changes to the Medigap program, including an elimination of plan designs E, H, and I, while creating two new provisions.  She said under the new law, carriers are required to offer plans A, C, and F when they market these materials. 

Ms. Senkewicz said the National Association of Insurance Commissioners (NAIC) was in the process of updating its Medigap model regulation to reflect these changes, with a completion date set for Oct. 31, 2008.  She said states would be required to amend their state Medigap provisions within one year of this date.  She noted that some states would require statutory approval before the changes can be implemented.
DISCUSSION OF STATE/FEDERAL PROSTHETIC PARITY LEGISLATION

Paddy Rossbach of the Amputee Coalition of America (ACA) said eleven states passed prosthetic parity legislation, including Colorado, Maine, New Hampshire, California, Massachusetts, Rhode Island, Oregon, New Jersey, Indiana, Vermont, and Louisiana.  She legislation would be reintroduced in an additional nineteen states in 2009.  She said that bills address parity for coverage benefits, financial requirements, treatment, in-network and out-of-network standards, prior authorization and annual or lifetime dollar limitations for prosthesis.

Ms. Rossbach said a 2008 online survey revealed that insurance coverage for prostheses had been reduced for 29 percent of respondents and eliminated for another 8 percent.  She said these numbers were an increase from surveys conducted in 2006.  She said most insurance plans set a $2,500 annual cap on coverage for prosthesis, which presents difficult financial trade-offs for amputees.  
Ms. Rossbach said people that wear prosthesis are less likely to suffer from secondary conditions that result from a sedentary lifestyle, including obesity, diabetes, cardiovascular disease and some forms of cancer.  She said a decrease in costs associated with these conditions reduces overall healthcare costs.
Ms. Rossbach said cost/benefit analysis conducted in several states revealed that appropriate prosthetic coverage adds only twelve to thirty-five cents to a member’s monthly insurance premium.  She said the public sector saves money by preventing cost shifting to state government programs. 

Ms. Rossbach said that the role of health insurance is to promote public health, encourage the use of preventive care, and to provide protection from catastrophic financial expenses for unexpected illness or injury—which she claimed is consistent with the proposed mandates.

Ms. Rossbach said federal parity legislation—H.R. 5615, The Prosthetic Parity Act of 2008—was introduced in the United States House of Representatives on March, 2008.  She said the bill had several bi-partisan sponsors, and she expected a similar bill to be introduced in the Senate.

Rep. Kennedy reported that Rhode Island passed prosthetic parity legislation in 2006.  He said there had been no complaints among interested parties, and no discernable change in health insurance rates from the legislation.
Sen. Haine said states are limited in their ability to enact meaningful health insurance reforms, and noted that mandates impact small employers the most.  He asked how the small business community felt about these bills. 

Morgan Sheets of the ACA said many employer groups, including the federal Chamber of Commerce, remained neutral but were open to taking a positive stance on federal legislation.  She said at the state level, employer positions vary from state to state.  She said many of the state bills enacted were compromise bills.

DEPENDENT HEALTH BENEFITS RESOLUTION

Geoff Sandler of the American Academy of Actuaries (AAA) said legislation to extend dependent benefits to young adults should address eligibility issues, enrollment periods, and whether to mandate the coverage or the offer to purchase coverage.  He said cost projections for these mandates are complicated by variations in premium structure and are difficult to compile.  
Mr. Sandler said states that have extended dependent benefits to young adults vary considerably in their eligibility requirements.  He said the requirements should target specific populations in need of coverage to prevent individuals from dropping their own plans to attain dependent coverage under parents or guardians.
Mr. Sandler said the definition of a dependent should mirror the internal revenue service’s (IRS) definition.  Failure to do so, he said, would impose additional taxes on employers. He said that additional premiums are considered taxable income for employees under group plans.  He noted that legislators should also be aware of this issue when drafting legislation.
Mr. Sandler said young people generally have lower claims costs than other groups, but noted that any legislation extending benefits to this group will increase overall costs. 
Rep. Westrom asked the Committee to consider several amendments to the resolution.  She said the first amendment altered language to reflect 2008 state legislative activity.  She proposed two additional amendments to the final clause of the resolution to further clarify NCOIL support of the extension of “existing” dependent benefits and a mandated offer of these benefits rather than mandated coverage. 

Rep. Westrom said the amendments addressed adverse selection and additional costs concerns raised in earlier discussions.  She said offering employers the choice of supplying benefits to young adults provides an appropriate option without imposing additional costs.  Upon a motion made and seconded, the amendments were approved by unanimous consent.
Rep. Keiser said there is no bigger issue in the insurance than healthcare coverage.  He urged members of the Committee to consider the impact of mandates.  He said adding people to a plan increases costs for small employers and has an adverse effect on the uninsured and underinsured populations.  He said mandating benefits drives up the costs for small employers, who will often choose to cover less or not offer health insurance at all.  
Sen. Simpson said Indiana passed similar legislation as part of broader healthcare reform package in 2008—which was supported by insurance companies and the business community.  She said the amendments to the resolution changed the complexity of the issue and felt that a mandated offer of coverage was appropriate.
After a motion made and seconded, a roll-call vote of the Committee yielded a twelve to four vote in favor of the resolution’s passage.  The resolution was adopted as amended.
PRESCRIPTION DRUG TRANSPARENCY RESOLUTION

Rep. Epps said health plans and pharmacy benefit managers (PBMs) often pay practitioners to switch patients from brand-name drugs to less-costly generic versions.  He said the incentive programs reduce overall healthcare costs, but may not put the needs of the patients first.  He said a proposed Resolution Regarding Transparency for Patients in Prescription Drug Care requires disclosure from the practitioner to the patient when they make such a switch.

Marlowe Foster of Pfizer, Inc. said Virginia passed a similar resolution barring a practitioner from switching a patient’s medication for financial gain.  He said the resolution would be implemented primarily through the codes of conduct in the health profession, making practitioners liable when they engage in such an activity and putting their practice and license at risk.  

Mr. Foster said the proposed NCOIL resolution was carefully drafted to avoid controversial discussions about generic drugs and pay-for-performance programs.  He said the resolution would require simple disclosures from practitioners to patients.
Rick Ramsay with America’s Health Insurance Plans (AHIP) said the resolution raised several questions for insurance plans.  He questioned if the resolution would relate specifically to the doctor-patient relationship, or if it would include pharmacists as well. He urged the Committee to take a look at the unintended consequences of the resolution and potential impacts on pay-for-performance and wellness programs that are vital to controlling costs.  He asked the Committee to postpone its consideration of the resolution until the next meeting to allow additional discussion.
Mark Cook of BlueCross BlueShield Inc. said many consumers want these types of incentive programs in place because they help to reduce overall healthcare costs.  He said physicians receive financial compensation for clinical decisions on many different levels, and said the resolution was not clear in its definition of “financial compensation.”  He also noted that pharmaceutical industry is supporting the resolution. 

Mr. Foster said the resolution does not prevent pay-for-performance programs.  He said it merely requires disclosure from a practitioner who receives financial compensation for switching a patient’s medication. 
Rep. Epps said he would be open to meet with representatives about issues related to the resolution.  He said if interested parties were sincere in their concerns, he would be happy to continue discussions prior to the 2008 Annual Meeting in Hawk’s Cay.
Del. Morgan proposed striking “and perhaps without appropriate regard for what the best treatment option is for each individual patient” from the resolution’s first clause.  He said the language invoked issues that were unnecessary for the Committee’s consideration.

Rep. Keiser said the Committee should take a step back and continue discussions at the next meeting.  He said the Committee could have a more informed discussion about pay-for-performance programs and related incentive programs before voting on the resolution.
Del. Morgan withdrew his proposed amendment and the Committee voted to defer consideration of the resolution until the 2008 Annual Meeting.

PROPOSED PHYSICIAN DISCOUNT/RENTAL NETWORK MODEL

Rep. Westrom reported that the Committee had held a special meeting on Thursday, July 10, to discuss physician discount legislation.  She said the Committee had been looking at the issue for almost three years, but noted that little progress was made on model legislation.  She said the Committee voted to postpone indefinitely its consideration of a proposed Model Act Concerning Regulation of the Secondary Market in Physician Discounts at the 2008 Spring Meeting in Washington, D.C.  

Rep. Westrom said the Committee also had adopted a timeline at the Spring Meeting for interested parties to continue discussions and to provide periodic updates to the Committee.  She said that while the interested parties made considerable progress in discussions, they were at odds over several key issues related to model legislation.  
Rep. Westrom said that the AMA, the American Association of Preferred Provider Organizations (AAPPO), and AHIP had submitted model bills to the Committee prior to the Summer Meeting.  She said the July 10 special meeting allowed interested parties to walk the Committee through each of the proposals and highlight key provisions regarding transparency, disclosure and enforcement. 
Rep. Keiser asked the Committee to continue work on model legislation in advance of the next meeting.  He asked NCOIL staff to incorporate the models into a working draft for the Committee’s consideration.  He said the Committee would review the working draft during interim conference calls, with a goal of consideration at the 2008 Annual Meeting.
ADJOURNMENT

There being no further business, the meeting adjourned at 3:15 p.m.
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