NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

HEALTH, LONG-TERM CARE & HEALTH RETIREMENT ISSUES COMMITTEE

DUCK KEY, FLORIDA
NOVEMBER 21, 2008
MINUTES

The National Conference of Insurance Legislators (NCOIL) Health, Long-Term Care & Health Retirement Issues Committee met at the Hawk’s Cay Resort in Duck Key, Florida, on Friday, November 21, at 1:45 p.m.
Assem. Will Barclay, co-chair of the Committee, presided.
Other members of the Committee present were:


Sen. Joe Crisco, CT


Rep. George Keiser, ND

Rep. Carl Epps, GA


Rep. Donald Flanders, NH


Sen. Vi Simpson, IN


Sen. Carroll Leavell, NM


Sen. Thomas Buford, KY

Assem. Joseph Morrelle, NY

Rep. Tommy Thompson, KY

Sen. Keith Faber, OH


Rep. Susan Westrom, KY

Rep. Charles Curtiss, TN


Rep. Joe Hune, MI


Rep. Virginia Milkey, VT


Rep. Edward Gaffney, MI

Sen. Ann Cummings, VT


Sen. Robert Dearing, MS

Other legislators present were:


Rep. Greg Wren, AL


Rep. Dennis Horlander, KY


Sen. Tim Shaughnessy, KY


Sen. Linda Scheid, MN


Sen. Michael Watson, MN


Rep. Frank Wald, ND


Sen. William Brown, OK


Sen. Frank Deem, WV
Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Michael Humphreys, NCOIL Director of State-Federal Relations

Jordan Estey, NCOIL Director of Legislative Affairs & Education

MINUTES
The Committee voted unanimously to approve the minutes of its July 10 and July 11, 2008, meetings in New York City.

RENTAL NETWORK CONTRACT ARRANGEMENTS MODEL ACT
Assem. Barclay said the Committee had held nine conference calls since the 2008 NCOIL Summer Meeting in New York City to facilitate development of a proposed Rental Network Contract Arrangements Model Act.  He said the draft model was submitted in accordance with the NCOIL 30-day deadline, but that several amendments had been made during a special Committee meeting on Wednesday, November 19, 2008.  He said the full Committee would need to approve, by a two-thirds majority, a waiver of the NCOIL 30-day rule in order to consider the amendments.  

Upon a motion made and seconded, the Committee unanimously voted to waive the 30-day rule.

Rep. Keiser, who served as acting chair during the Wednesday special meeting and for several of the interim conference calls, thanked Committee members and interested parties for their hard work.  He said several interested parties provided in the calls, including representatives of: 
· American Association of Preferred Provider Organizations (AAPPO)

· America’s Health Insurance Plans (AHIP)

· American Medical Association (AMA)

· BlueCross BlueShield Association (BCBSA)

· Council for Affordable Health Insurance (CAHI)

· Ohio State Medical Association (OSMA)

· Self-Insurance Institute of America, Inc. (SIIA)

· Utilization Review Accreditation Commission (URAC)
· Wisconsin Preferred Provider Organization (WPPO)

Rep. Keiser said the NCOIL model, among other things, would establish clear criteria for provider network and discount access, and contract termination; set out contracting entity rights and responsibilities; require disclosure to providers and contracting entities of third party access; provide for registration of unlicensed contracting entities; prohibit and penalize under a state’s unfair trade practices act unauthorized access to provider network contracts; and allow physicians to refuse a network discount without a contractual basis.

Rep. Keiser said that the model also required contracting entities to maintain a list of every health plan and PPO allowed access to a network and its discounts, including any downstream rentals by other plans and PPOs.  Through this list, he said a provider could determine, before a patient is treated, what entities had access to a network and its discounted rates.

Rep. Keiser said the Committee made several changes to the proposed model during the November 19 three-hour meeting.  He said the Committee had discussed at length several controversial issues, including exemptions for third party administrators (TPAs) that operate on behalf of self-insured employers as well as exemptions for the subsidiaries and affiliates of a contracting entity.  He said that as a result, in addition to several technical amendments, the Committee determined at the Wednesday meeting to:
· include a drafting note in the scope section that would recognize the importance of Committee discussions regarding states’ ability to regulate TPAs operating on behalf of self-insured employers, as they could be preempted by the Employee Retirement Income Security Act (ERISA) of 1974

· amend Section IV(B)(3) to clarify that all “relevant” terms, limitations, and conditions of a provider network contract should be provided to third parties to enable their compliance
· amend Section IV(B)(5) to clarify that third parties must be notified of a contract’s final termination date in order to avoid administrative confusion
· amend Section V(C)(1) to further clarify the disclosure requirements of third parties that access a provider network contract and applies the discounted rates
· amend Section VI(B) to specify that remittance advices (RAs) and explanation of payments (EOPs) would serve as the form by which a provider could refuse a discount if model requirements aren’t met

· include in Section VI(B) a grace period for third parties to correct any billing mistakes following notice by the provider 
Upon a motion made and seconded, the Committee unanimously voted to accept the proposed amendments.

Following brief comments by interested parties, it was the sense of the Committee that no further amendments should be made to the model.  Upon a motion made and seconded, the Committee voted unanimously to adopt as amended the proposed NCOIL Rental Network Contract Arrangements Model Act.

FEDERAL MENTAL HEALTH PARITY LAW
Mr. Estey reported that President Bush had signed federal mental health parity legislation on October 4, 2008, as part of the $700 billion financial bailout package.  He said the new law would require self-insured group health plans to offer mental health benefits on par with any medical or surgical benefits offered by the employer.  He said employers would only be mandated to offer parity if they offered mental health benefits as part of their employee benefit plan.
Mr. Estey said the new law would prohibit insurers from charging higher fees for deductibles, co-payments, coinsurance, and out-of-pocket expenses for mental health treatment.  He said it would also mandate parity in any treatment limitations and out-of-network coverage offered under an employer-sponsored health insurance plan.
Mr. Estey said the new law would exempt small employers with fewer than fifty employees.  He said that existing state mental health parity laws would continue to apply to small employers and individual plans, and would not be preempted by the federal legislation.
Mr. Estey said employers could be exempt from the new law if they were able to demonstrate that their costs increase by more than two percent as a result of the new mandate.
NAIC MEDIGAP MODEL REVISIONS
Director Mary Jo Hudson of the Ohio Department of Insurance said the National Association of Insurance Commissioners (NAIC) had recently revised its Medicare Supplement Insurance Minimum Standards Model Act to comply with Congressional changes made as part of the 2008 Medicare Improvements for Patients and Providers Act (MIPPA). 
Director Hudson said states and the federal government jointly regulated Medicare Supplement Plans, which were also known as “Medigap” policies.  She said Medigap insurance was designed to provide certain benefits not available under Medicare.
Director Hudson said MIPPA eliminated Medicare supplement plans E, H, I and J, and created new plan options M and N.  She said the eliminated plans were no longer necessary because of the Medicare Part D Program. 
Director Hudson said states would have to make uniform changes to their Medigap statutes and regulations by September 24, 2009, in order to comply with changes made to the NAIC model and avoid federal preemption of state Medicare supplement regulations. 
Mr. Ramsay said most states could easily make the changes through their insurance department, but that some states would be required to pass legislation incorporating the changes.  He urged Committee members to dialogue with their Insurance Commissioners to see if statutory changes were needed.
REPORT ON STATE UPPL ACTIVITY

Mr. Estey said that in 2001 and 2003, NCOIL passed and amended a resolution urging the NAIC to amend its Uniform Accident and Sickness Policy Provision Law (UPPL).  He said the model law contained a controversial provision that in effect allowed insurance carriers to exclude health insurance coverage for alcohol related injuries.  He said the model was adopted in 1947 and later enacted into law by 42 states and the District of Columbia.

Mr. Estey said the provision was originally intended to discourage alcohol dependence and lessen costs, but that many opponents believed it had the opposite effect.  He said UPPL laws caused doctors in trauma centers to avoid blood alcohol tests, which increased costs, recidivism rates, and health insurance premiums.
Mr. Estey said that Governor Arnold Schwarzenegger signed a law repealing the UPPL provision in California on September 30, 2008.  He said fourteen states and the District of Columbia had rescinded the law since a push for repeals began.
Rep. Keiser reported that he had met with members of the hospital community, the Department of Human Services, and several insurance company representatives to discuss this issue in North Dakota.  He said that he once believed that it was appropriate for insurance companies to deny coverage in situations where alcohol and substance abuse is involved.
Rep Keiser said it became clear to him, however, that emergency room physicians, as a result of the provision, didn’t screen patients in order to ensure that they received payment. 
He said the law also wasn’t being actively enforced in his state.  He said these two factors ultimately passed the cost of care, which was considerably higher in these settings, to the state.  He urged Committee members to go back to their state and talk with interested parties about the issue.
JULY 2008 GAO LONG-TERM CARE REPORT/CONGRESSIONAL HEARING
Director Hudson said long-term care insurance was a comparably new product that posed several problems for insurance regulators and consumers alike, including dramatic rate increases, among other issues.  She said the Government Accountability Office (GAO), in response to requests from several Members of Congress, surveyed ten different states to examine their rate-setting and company claims settlement practices for long-term care insurance.  She said the GAO in a July 2008 report found that states varied considerably in their oversight of rate stability and oversight of company claims practices.

Director Hudson said the U.S. House Energy and Commerce Oversight and Investigations Subcommittee had held a hearing in July to discuss the findings of the GAO report.  She said consumers, insurance companies, and several state regulators had testified before the Subcommittee on the need for uniformity, stronger consumer protections, and comprehensive rate setting standards among the states.
LONG-TERM CARE INSURANCE PARTNERSHIP PLANS

Director Hudson reported that twenty-one states had been authorized to participate in the long-term care insurance partnership program, which would allow consumers to purchase a qualified policy and protect their assets against Medicaid eligibility income thresholds.  She reminded Committee members that the partnership programs were established by the federal government to encourage more people to the purchase long-term care insurance and relieve projected Medicaid deficits.  She said partnership-approved plans in each state had to meet certain criteria, including federal tax qualification, identified consumer protections, and inflation protection provisions.
Rep. Keiser asked if long-term care sales had increased in the partnership states.  Director Hudson said no, and that she believed people would need better assurances that their premiums would remain stable.  She said efforts were being made by producers to market and sell partnership policies.

Director Hudson, in response to a follow-up question from Rep. Keiser, said the NAIC didn’t have a formal position on the partnership program.  She said they would, however, continue to monitor, discuss, and seek solutions to any regulatory issues that arise.
Rep. Keiser encouraged the NAIC to become engaged in long-term care issues.  He said it was a major issue for consumers, and that regulators needed to become more active.  

RESOLUTION REGARDING PRESCRIPTION DRUG TRANSPARENCY

At the request of the resolution’s sponsor, Rep. Carl Epps (GA), the Committee withdrew consideration of a Resolution Regarding Transparency for Patients in Prescription Drug Care.  The resolution, among other things, would have encouraged states to ensure transparency when physicians and health practitioners receive financial compensation for clinical decisions, specifically when they substitute one medication for another, either brand or generic.  
CONSIDERATION OF PROPOSED 2009 COMMITTEE CHARGES

Mr. Estey said the 2009 Committee charges were as follows:

· develop white paper on best practices for healthcare reform
· monitor, report, and communicate with Congress on federal legislation that would affect health insurance availability and affordability
· monitor and report on state healthcare transparency initiatives

· monitor development of state long-term care insurance partnership programs and communicate with Congress on related regulatory and jurisdictional issues 

· monitor and report on efforts regarding repeal or amendment of state statutes based on an NAIC Uniform Accident and Sickness Policy Provision Law (UPPL) and a Robert Wood Johnson Study

Following Committee discussion, legislators unanimously adopted the proposed charges as amended.

ADJOURNMENT

There being no further business, the meeting adjourned at 3:15 p.m.
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