NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

FINANCIAL SERVICES AND INVESTMENT PRODUCTS COMMITTEE

LAS VEGAS, NEVADA
NOVEMBER 15, 2007

DRAFT MINUTES

The Financial Services and Investment Products Committee of the National Conference of Insurance Legislators (NCOIL) met at the Rio All-Suite Hotel and Casino in Las Vegas, Nevada, on Thursday, November 15, 2007, at 1:30 p.m.

Rep. Fulton Sheen of Michigan, chair of the Committee, presided.

Other members of the Committee present were:

Sen. Joe Crisco, CT


Sen. Carroll Leavell, NM

Rep. Pat Patterson, FL


Assem. Will Barclay, NY

Sen. Ralph Hudgens, GA

Sen. William J. Larkin, Jr., NY

Sen. Ruth Teichman, KS

Sen. Keith Faber, OH

Rep. Tommy Thompson, KY

Sen. Jake Corman, PA

Rep. Barbara Farrah, MI

Rep. Brian Kennedy, RI
Rep. Joe Hune, MI


Sen. Ann Cummings, VT

Rep. Joe Atkins, MN


Rep. Kathleen Keenan, VT

Rep. George Keiser, ND

Del. Harry Keith White, WV

Rep. Frank Wald, ND

Other legislators present were:

Rep. Robert Herkes, HI


Sen. Alan Sanborn, MI

Sen. Tom Buford, KY


Rep. Leon Lillie, MN

Rep. Joseph Fischer, KY

Sen. Linda Scheid, MN

Rep. Jeffrey Greer, KY


Rep. James Zehringer, OH

Rep. Dennis Horlander, KY

Rep. Larry Taylor, TX

Sen. Richard Roeding, KY

Rep. James Dunnigan, UT

Sen. Lois Snowe-Mello, ME

Rep. Gini Milkey, VT

Rep. David Law, MI

Also in attendance were:

Susan Nolan, Nolan Associates, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director 


Jordan Estey, NCOIL Director of Legislative Affairs & Education

MINUTES

Upon a motion made and seconded, the Committee voted unanimously to approve the minutes of its July 19, 2007, meeting in Seattle, Washington.

SOX-RELATED DEVELOPMENTS
Neil Alldredge of the National Association of Mutual Insurance Companies (NAMIC) said Virginia had become the first state to attempt to enact Sarbanes-Oxley Act (SOX)-inspired provisions, as contained in a National Association of Insurance Commissioners (NAIC) Model Audit Rule.  He said that Virginia had tried to adopt the changes by regulation.   
Mr. Alldredge referenced an NAIC chart overviewing insurance department responses to the organization’s survey regarding whether states would try to apply the SOX-like standards to non-public insurance companies and, if so, whether they would go through legislative or regulatory channels.  He said that the NAIC had proposed 2010 as a deadline for incorporating the Model Audit Rule changes into the accreditation system.  Therefore, he said, 2008 would be an important year in determining whether states would take action.
IDENTITY THEFT 

Julie Gackenbach of Confrere Strategies reported that a joint group of federal regulators had issued final regulations that would implement identity theft provisions in a Fair and Accurate Credit Transactions Act (FACT).  She said the regulation would require all financial institutions to develop and implement a program to detect, deter, and respond to identity theft issues. She noted that compliance was required by October 1, 2008.

Ms. Gackenbach said that a presidential working group on identity theft had concluded a report in April and had directed federal agencies to take proactive steps to address identity theft.  She said the Federal Trade Commission (FTC) was in the process of evaluating the report to develop either a legislative or a regulatory proposal regarding how businesses use Social Security numbers, among other things.
Responding to a question from Sen. Hudgens regarding credit freeze legislation, Ms. Gackenbach said that credit freezes solve one problem but create a host of others.  She said that the federal government was still evaluating various proposals.

Sen. Corman said that Pennsylvania’s largest university and a large health insurance company were moving away from collecting Social Security numbers, and he questioned whether that was becoming a national trend.  Ms. Gackenbach responded that it was becoming a best practice in many industries.  She said that federal recommendations have included limiting the use of Social Security numbers to when they are absolutely necessary and using a different indicator when they are not.            
FEDERAL PRIVACY NOTICES

Ms. Gackenbach said that part of a Regulatory Relief Act of 2006 directed federal agencies to work together to streamline privacy notice processes to reduce the regulatory burden on financial institutions and to develop meaningful disclosure to individuals.  She said the joint federal agencies had drafted a model privacy act disclosure that, from an insurance perspective, would not meet the needs of consumers.  She said the model disclosure was incapable of being modified and that it was very prescriptive—including requiring the use of a specific type and size of paper.  
Rep. Sheen asked whether the federal form would be in place of or in addition to forms already used.  Ms. Gackenbach said that the form could supplant or supplement current forms depending on whether information in question could fit on the federal form.

Responding to a question from Rep. Keiser, Ms. Gackenbach said that the cost of the federal initiative would be very high because it would require a separate, large mailing.  She said that some companies have estimated that costs could increase eight (8) to ten (10) times.    
SECURITIES VALUATION OFFICE (SVO) ACTIVITIES

Brett Palmer of the NAIC said the SVO is a function of the NAIC that provides securities analysis for insurance regulators.  He said the SVO had recently completed a project that resulted in an explanation of how and why the SVO makes certain classifications, an updated procedures manual, increased access to valuation services for issuers of securities, and a new system to publicly disseminate information.  He said the new approach would come into effect in January.
Mr. Palmer further reported that the SVO had recently changed its valuation of securities framework to respond to concerns regarding how companies had been valuing their securities.  He said the new process would allow companies to self-evaluate their securities as long as they used five (5) methods pre-approved by the SVO.  

SUBPRIME LENDING
Kevin McKechnie of the American Bankers Insurance Association (ABIA) said that several different market crises had hit the U.S. at once, including a general downturn in the value of real estate and an exposure of certain classes of loans. He said these loans were used speculatively to finance real estate purchases or were used aggressively by mortgage brokers trying to attract people to loans they could not afford.  He said a debt crisis among large organizations existed not because they held subprime loans, but because they held securities that were backed by subprime loans and that those securities had diminished significantly in value.      
Mr. McKechnie stated that high-cost loans were legal and filled a market need but that policing of that market was significantly less stringent than in the prime mortgage market.  He said that the U.S. House was debating H.R. 3915, the Mortgage Reform Act, which sought to address subprime market issues.  He noted that financial trade groups had voiced concerns with the construction of the bill because, they said, it needed to include national preemption standards.    
Sen. Corman asked whether “bad” actors were bad because they were selling illegal loans or because they were not disclosing loan risks.  Mr. McKechnie responded that both examples occurred in the marketplace and that the “bad” actors had a practice of flipping people into improper loans and not reviewing credit worthiness.  He said that financial institutions do evaluate the credit of purchasers and seek to thwart flipping.
Rep. Keiser, directing a question toward Mr. Palmer of the NAIC, asked about the implications of the subprime crisis on insurance markets.  Mr. Palmer answered that the life insurance sector held more securities backed by subprime mortgages than any other insurance sector, but said that early NAIC financial analyses showed that the issue would not be a major problem for the insurance industry, as it has been for certain banks.
Rep. Sheen questioned whether a total revamp of the mortgage system was needed or if existing safeguards could be enhanced with stronger penalties.  Mr. McKechnie answered that current penalties are severe for fraud and abuse and that H.R. 3915 would add additional penalties for fraud and misjudging an ability to repay a loan.  He said that the real problem was a lack of financial education.  

IRS REGULATIONS FOR CAPTIVE INSURANCE COMPANY RESERVES

Rep. Keenan said that in the 1980s states began enacting legislation to allow captive insurance companies to organize and incorporate in their jurisdictions, and she noted that the IRS had developed regulation that gave captives favorable treatment on their annual corporate income tax statements.  She said that in September 2007 the IRS published a proposed amendment to its regulations that would eliminate that favorable treatment.  She said the amendment would probably have the effect of providing a large cash flow to the federal government during the first year, but in later years could drive captive companies away from the states toward less regulated jurisdictions.      
Rep. Keenan stated that a proposed Resolution Opposing the Proposed Amendment to Internal Revenue Service Regulations Eliminating the Deductibility of Captive Insurance Company Reserves would, among other things, urge the IRS to reverse its position on the proposed captive amendment.  She acknowledged that the draft had not been submitted in accordance with the 30-day deadline for the Annual Meeting.
Mr. McKechnie of the ABIA noted that the ABIA has member banks that use captives incorporated in Vermont specifically to avoid going overseas, and he expressed support for the proposed resolution.

The Committee voted unanimously to waive the 30-day deadline rule to allow for Committee consideration.  Following discussion, the Committee unanimously adopted the resolution and referred it to the Executive Committee.      

TITLE INSURANCE

Rich Carlston, representing the American Land Title Association (ALTA), said ALTA had adopted principles of fair conduct in September 2007 to promote positive industry behavior that would serve the needs of consumers.  He said that the principles had been adopted by one-fifth of all state land title associations.  He also said that ALTA would work with an NAIC Title Insurance Issues Working Group to review sections of NAIC model legislation related to standards for affiliated businesses, title searches, market conduct, rebate referral fees, private rights of action, and consumer education and disclosures.   
Mr. Palmer of the NAIC said that title insurance is different than other lines of insurance and suggested that it may not receive much attention because it is not a large segment of the overall insurance market.  He stated that five (5) percent of title insurance money goes towards paying claims while 95 percent covers administrative costs.  He said that it is unclear how competitive the title insurance market is.
Mr. Palmer also cited recent studies in the state of Washington, among others, that found egregious abuses in the title system regarding violations of anti-kickback laws.  He said that in some cases abuses were so pervasive that punitive action could not be taken without destroying the marketplace.  

PROPOSED 2008 COMMITTEE CHARGES
Ms. Thorson said the proposed Committee charges for 2008 were as follows: 
· monitor developments regarding NAIC incorporation of Sarbanes-Oxley-inspired requirements into the Model Audit Rule, as well as NAIC Securities Valuation Office (SVO) activity

· examine regulatory issues related to title insurance, and develop a position if appropriate

· continue to monitor subprime mortgage lending issues, and develop a position if appropriate

· continue to monitor and report on federal legislation and state initiatives

Rep. Keiser moved to include a charge regarding the costs versus benefits of federal requirements in the financial arena.  Sen. Hudgens moved to include a charge to consider developing model legislation regarding credit freezes.  The Committee accepted the charges without objection.

ADJOURNMENT

There being no further business, the Committee adjourned at 2:30 p.m.
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