NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

HEALTH, LONG-TERM CARE & HEALTH RETIREMENT ISSUES COMMITTEE

NAPA VALLEY, CALIFORNIA
NOVEMBER 9, 2006
DRAFT MINUTES
The National Conference of Insurance Legislators (NCOIL) Health, Long-Term Care & Health Retirement Issues Committee met at the Marriott Napa Valley Hotel & Spa in Napa Valley, California, on Thursday, November 9, 2006, at 10:30 a.m.

Rep. George Keiser of North Dakota, chair of the Committee, presided.

Other members of the Committee present were:


Sen. Ralph Hudgens, GA

Sen. Bob Dearing, MS




Rep. Michael Ripley, IN

Sen. Pam Redfield, NE


Sen. Chris Steineger, KS

Rep. Donald Flanders, NH

Sen. Ruth Teichman, KS

Sen. Carroll Leavell, NM

Sen. Tom Buford, KY


Assem. Nancy Calhoun, NY


Rep. Ronald Crimm, KY

Rep. Robert Godshall, PA

Rep. Robert Damron, KY

Rep. Brian Kennedy, RI



Rep. Susan Westrom, KY

Del. Harvey Morgan, VA



Rep. Ed Gaffney, MI


Sen. Ann Cummings, VT

Rep. Jim Marleau, MI


Rep. Virginia Milkey, VT


Sen. Alan Sanborn, MI

Sen. Dan Kapanke, WI

Rep. Fulton Sheen, MI
Other legislators present were: 


Rep. Dennis Horlander, KY

Rep. Anthony Melio, PA


Sen. Jerry Klein, ND


Rep. Craig Eiland, TX


Sen. Neil Breslin, NY


Rep. Larry Taylor, TX



Assem. Ivan Lafayette, NY
Also in attendance were:


Susan Nolan, Nolan Associates, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Mike Humphreys, NCOIL Director of Legislative Affairs & Education, 


Life, Health, and Workers’ Compensation Insurance Committees


Kevin Horan, NCOIL Director of State-Federal Relations
MINUTES

The Committee voted unanimously to approve the July 21, 2006, minutes of its regular meeting and special meeting on pharmacy benefit managers (PBMs) in Boston, Massachusetts.
PHARMACY BENEFIT MANAGERS (PBMs) 

Rep. Keiser said NCOIL had tracked issues related to PBMs for more than one year and had developed a proposed Model Act Regarding Pharmacy Benefit Managers.  He said the model would, among other things, require that a PBM owe a fiduciary duty to a covered entity, provide transparency regarding financial and utilization information, disclose any conflict of interest presented by PBM activity, and follow drug substitution guidelines.  He noted that Del. Morgan submitted an amended version of the proposed model after the NCOIL 30-Day Deadline for meeting material.
Del. Morgan said the amended model would, among other things, allow a state to add its definition of a clean claim, require a PBM to perform its duty with “care, skill, prudence, and diligence,” and clarify language regarding the investigatory authority of an appropriate state agency.

Members voted whether to waive the NCOIL 30-Day Deadline Rule and consider the amended PBM model.  The motion fell short of the required two-thirds (2/3) vote, and members commenced consideration of the original proposed model.

Reginia Benjamin of the National Community Pharmacists Association (NCPA) said three states had enacted PBM legislation in 2006 to bring the total number of states with some form of PBM regulation to eight (8).  She expressed support for the NCOIL model and noted that many provisions in the model, including disclosure and drug substitution guidelines, are similar to requirements of a consent order against Medco.  She said the model contains the language of a Maine PBM law that has been upheld by many courts.

Dr. Robert Garis of the College of Pharmacy at Creighton University commented that the marketplace has not successfully monitored PBM activity.  He said in his experience drug plan sponsors are commonly overwhelmed by the volume of prescription claims and often have difficulty evaluating generic drug pricing.  He recommended that members require PBMs to provide basic cost data with each billing cycle.   
Randi Reichel, representing America’s Health Insurance Plans (AHIP), emphasized that health plans are business partners of PBMs.  She said PBMs are regulated at the state level through the regulation of health plans.  She stated that health plans seek to deliver low-cost drug benefits to consumers and noted that AHIP opposes legislation that dictates how a plan should develop formularies, audit plan clients, or price benefits, among other things.  
Barbara Levy of the Pharmaceutical Care Management Association (PCMA) said only pharmacy groups have supported the proposed legislation and that PBM clients, the health plans, oppose the model.  She said the PBM marketplace is very competitive with more than 60 PBMs competing nationwide.  She suggested that a “one-size-fits-all approach” to PBM regulation would hamper innovation in the delivery of prescription medicines.

Ms. Benjamin responded that the AARP, National Mental Health Association, and state medical associations, among others, have supported PBM legislation at the state level.  Ms. Levy reiterated that PBM clients are not asking for additional PBM regulation.  She said that because Maine enacted legislation does not mean it is the right thing to do.      
Del. Morgan asked why there was opposition to measures that required greater transparency.  Ms. Reichel answered that health plans have the ability to receive any PBM information that they want and oppose legislative approaches that dictate how they negotiate contracts with PBMs.  

Sen. Redfield acknowledged that some provisions of the proposed model are controversial and asked whether the industry would oppose drug quantity limits and freedom of choice provisions, which prohibit insurers and PBMs from barring access to the pharmacy of the beneficiary’s choice.  Ms. Reichel could not comment on future stances of the industry but noted freedom of choice provisions historically have increased costs and decreased consumer choice over time.  

Sen. Buford asked why 21 states have rejected similar legislation.  He added that the Federal Trade Commission (FTC) has said PBM legislation would increase costs and provide no benefit to consumers.  Ms. Benjamin said there are numerous reasons why states do not pass legislation.  She suggested that the FTC has not looked at the market in specific states when analyzing bills and said the agency does not take into account lawsuits against PBMs for abusive practices.

Rep. Godshall said the Pennsylvania state accounting office had estimated that, if enacted, the proposed legislation would cost the state $41 million.  
Del. Morgan said the model legislation would require transparency that could ultimately save states money.  He reminded members that Medco recently settled a suit regarding fraud, abuse, and deceptive practices.
Following discussion, members voted to postpone consideration of the proposed Model Act Regarding Pharmacy Benefit Managers until the 2007 NCOIL Spring Meeting.  

SECONDARY MARKET IN PHYSICIAN DISCOUNTS 
William Ross, representing the American Association of Preferred Provider Organizations (AAPPO), described the role of PPOs in the health care delivery system.  He said PPO markets add value by focusing exclusively on developing quality, credentialed provider networks that meet consumer demands of choice, access, and flexibility to services.  He said AAPPO believes that any regulation concerning physician discounts should be balanced to protect consumers, provide fair and uniform regulation, and allow the industry to continue to provide discounted benefits to consumers.       

Kelly Kenney of the American Medical Association (AMA) said the AMA and representatives of the health insurance industry convened conference calls at the request of Rep. Keiser to discuss the secondary market for physician discounts generally, and a Proposed Model Act Concerning Regulation of the Secondary Market in Physician Discounts specifically.  Marty Mitchell of America’s Health Insurance Plans (AHIP) added that conversations between parties have been productive even though the sides may have different perspectives.  He said the groups may seek to hold face-to-face meetings in the future.

Rep. Keiser complemented the groups for their work and recommended that members allow groups to continue their efforts to resolve any outstanding issues.  Members voted to postpone consideration of a Proposed Model Act Concerning Regulation of the Secondary Market in Physician Discounts until the 2007 NCOIL Spring Meeting.       
Rep. Eiland reported that he plans to file a bill regarding physician discounts in January and would update members on any activity at the Spring Meeting.
ENZI BILL AND RELATED LEGISLATION

Mr. Humphreys said it was unclear how Congress would address pending health care measures during a November special session but suggested that neither S. 1955, the Health Insurance Marketplace Modernization and Affordability Act, nor H.R. 2355, the Health Care Choice Act, would see much movement.  He said the NCOIL-opposed S. 1955 would not have the necessary 60 votes to invoke cloture in the Senate, and Sen. Michael Enzi (R-WY) did not want to attach S. 1955 to another bill.  He added that H.R. 2355 remained on the House calendar but had received little support in 2006.   

LONG-TERM CARE PARTNERSHIP PROGRAMS
Rep. Keiser said members would discuss transmitting a letter to Congress regarding long-term care partnership programs and recommended that members postpone indefinitely a proposed Model Act Enabling States to Create Partnership for Long-Term Care Programs and a proposed Model Act Implementing State Partnership for Long-Term Care Programs (working draft).  He noted that the proposed models were preempted by S. 1932, the Deficit Reduction Act (DRA), signed by the President in February.  
John Gerni of the American Council of Life Insurers (ACLI), also representing the National Association of Health Underwriters (NAHU) and AHIP, said 22 states have expressed an interest in pursuing partnerships in 2007.  He urged members to reconsider sending a letter to Congress until states have had an opportunity to evaluate the programs.  
Rep. Keiser acknowledged that in February NCOIL applauded Congress for finally taking action to make long-term care partnership programs available to all 50 states via the DRA.  He said prior to the DRA, Congress had allowed only four (4) states to experiment with their programs.  He stated that the DRA usurped 100 percent of state legislative authority in developing partnerships and noted that many states had passed legislation that was contingent upon receiving waivers from the federal government.  He said the DRA required asset protection to be offered on a dollar-for-dollar basis and set the Medicaid clawback period for asset recovery at five (5) years.          
Rep. Keiser told members that Mr. Gerni and others had fought for a very long time to get Congress to act regarding partnership programs.  He said the industry warned that a total asset protection model was a “non-starter” with many members of Congress.
Rep. Kennedy said that NCOIL should resist transmitting a letter to Congress regarding partnership programs because states have had nine (9) months to put partnerships in play, and recommended that members should entertain a wait-and-see approach.  Upon a motion made and seconded, members voted against sending a letter to Congress.  

Members then voted to postpone indefinitely a proposed Model Act Enabling States to Create Partnership for Long-Term Care Programs and a proposed Model Act Implementing State Partnership for Long-Term Care Programs (working draft). 
PROPOSED 2007 COMMITTEE CHARGES

Mr. Humphreys said the proposed Committee charges for 2007 were as follows:

· Continue consideration of proposed model legislation regarding Pharmacy Benefit Managers (PBMs), and monitor state PBM activity

· Investigate and report on transparency in the health care system, including consideration of proposed model legislation regarding physician reimbursement

· Examine personal responsibility in health insurance and consumer-driven health insurance initiatives, including health savings accounts (HSAs), and establish positions as appropriate

· Explore developing and transmitting to Congress a position regarding long-term care (LTC) partnership programs

· Continue NCOIL involvement with the issue of, and educate legislators on, repeal/amendment of state statutes based on the NAIC Uniform Accident and Sickness Policy Provision Law (UPPL) and Robert Wood Johnson Study

· Continue to monitor and report on federal legislation and state initiatives

Following Committee discussion, legislators voted unanimously to adopt the proposed 2007 charges.

ADJOURNMENT

There being no further business, the meeting adjourned at 12:00 p.m.
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